U.S. response they have evoked, have the potential to irreparably damage international law and international institutions, with deeply troubling and even dire consequences for world peace, stability, and the international rule of law.
It is the premise of this Essay that by characterizing the September 11th attacks as acts of war rather than as terrorism or crimes against humanity, the United States has lost what could have been an extraordinary opportunity to strengthen international legal norms and combat international terrorism. Instead, the U.S. government has relied upon these terrorist acts to justify the pursuit of a unilateralist agenda that, contrary to the language and the spirit of the United Nations Charter, appears to reject any legal constraints on the use of American power abroad. It is worth considering, as an aside, that this departure from the Charter framework, without anything to substitute in its place, may lead to increasing and even catastrophic violence on a global scale.
2 A full discussion of the potentially dismal future that could result is beyond the scope of this Essay, which confines itself to suggesting that rather than viewing the attacks of September 11th as acts of war, they should have been treated as international crimes for which the perpetrators should be apprehended, tried and, if convicted, punished. Moreover, it suggests that only by increasing its efforts to strengthen international norms and institutions will the United States ultimately achieve its goal of successfully combating international terrorism.
II. TERRORISM AND THE RHETORIC OF WAR
Shortly following the horrific attacks on the twin towers, the Pentagon, and U.S. Airlines flight 93, President Bush, addressing a Joint Session of Congress, outlined the policy of the government to conduct a "war on terror" that will "begin[] with al-Qaeda, but . . . does not end there. It will not end until every terrorist group of global reach has been found, stopped and defeated."
3 With regard to the Taliban specifically, the President spelled out several ultimatums, none of which were "open to negotiation or discussion." 4 In particular, the Taliban regime was to "hand over the terrorists, or . . . share in their fate."
5
As a matter of international law, the government's position with regard to the terrorist attacks was less clear, but appeared to be essentially as follows. First, the attacks amounted to an "armed attack" against the United States of America, which entitled the United States to invoke article 51 of the U.N. Charter in self-defense and take military action against those who had committed the attacks, any regime that harbored them, or other terrorists that have in the past or could in the future attack the United States. 6 Additionally, the attack created a state of "war" between the United States and some other entities, although it is not entirely clear whether the war was with the al Qaeda terrorist network, the Taliban regime, the State of Afghanistan, or some combination thereof. 7 This was the rationale invoked in support of the military operation ("Operation Enduring Freedom") in Afghanistan which began on October 7, 2001, 8 and presumably was also the basis upon which the administration 5. Id.
6. There appears to have been a general consensus on September 11th and immediately after that the acts of September 11th amounted to an "armed attack" against the United States, within the meaning of article 51 of the United Nations Charter due to their scale and effect, although the implications of that finding are unclear given that they were carried out by non-state actors. Confirming a speech given the day after the attack, Lord Robertson, NATO Secretary General, stated that it has now been determined that the attack against the United States on 11 September was directed from abroad and shall therefore be regarded as an action covered by article 5 of the Washington Treaty, which states that an armed attack on one or more of the Allies Despite every effort by the United States and the international community, the Taliban regime has refused to change its policy. From the territory of Afghanistan, the Al-Qaeda organization continues to train and support agents of terror who attack innocent people throughout the world and target United States nationals and interests in the United States and abroad.
In response to these attacks, and in accordance with the inherent right of individual and collective self-defence, United States armed forces have initiated actions designed to prevent and deter further attacks on the United States. These actions include measures against Al-Qaeda terrorist training camps and military installations of the Taliban regime in Afghanistan.
13
There have been suggestions for some time by senior officials of the United States government that the rubric of war should apply to acts of international terrorism, although the current administration has capitalized on this war rhetoric to a greater degree than previous governments. Foreshadowing President Bush's response to the acts of September 11th, after the attacks on the two U.S. Embassies in Tanzania and Kenya, then Secretary of State Madeline Albright suggested that international terrorism would be the "war of the future."
14 Ten years earlier, Abraham Sofaer, then legal advisor to the U.S. Department of State, argued that the legal rules surrounding the use of force, the concept of armed attack, and respect for territorial integrity impose "serious limits on strategic flexibility," and could not be permitted to "interfere with legitimate national security measures." Although using the language of war and describing the September 11th attacks as war crimes may be a convenient rhetorical device to describe the struggle to cripple international terrorist organizations, it is not consonant with existing and well-established principles of international law. 16 As I have noted in earlier writings, under the international law instruments criminalizing violations of the laws and customs of war, including the Rome Statute for the International Criminal Court, an individual cannot legally commit a "war crime" unless a state of "armed conflict" exists.
17
As the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia (ICTY) found in the Tadić case, "an armed conflict exists whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State." 18 It is apparent from this definition that a transnational group of terrorists is not engaged in "armed conflict," in the legal sense of the word, but is engaging in organized crime.
Requiring the existence of an armed conflict for the application of the laws and customs of war is not simply a legal technicality that may be casually brushed aside. Prior to reaching that threshold, internal or even cross border disturbances do not become the province of international humanitarian law, but must be resolved internally if they occur within a state, 19 or by diplomacy or other means if they occur transnationally. 20 The 16. The U.S. position also permitted the President to argue that any foreigners captured as a result of the military operations could be tried as war criminals in military tribunals established for that purpose, which would have been impossible had they been charged with violations of "ordinary" criminal laws against terrorism and mass murder. Somewhat inconsistently, the Bush administration, having established military jurisdiction by declaring the terrorist attacks to be constitutive of a state of armed conflict, subsequently sought to deprive any individuals captured as a result of Operation Enduring Freedom of the protection of the Geneva Convention Relative to the Treatment of Prisoners of War by arguing that they were "unlawful combatants." This Essay will not address this particular ramification of the treatment of the September 11th attacks as acts of war.
17 https://openscholarship.wustl.edu/law_globalstudies/vol3/iss1/5 laws of war do not apply to such disorders, nor are individuals potentially criminally liable under the laws of war for crimes they may commit during them. Although individuals could be answerable for crimes against humanity, provided that the elements of the crime are present, because it is an offense not predicated on the existence of an armed conflict for its application. Ironically, the administration's suggestion that the members of al Qaeda are engaged in "armed conflict" 21 could be interpreted to imply that the "conflict" waged by al Qaeda is not itself illegal in nature, but that it is the means used which are problematic, a thesis with which most observers would disagree. 22 Moreover, reducing or eliminating the "armed conflict" threshold for the application of the laws of war would not appear to be in the best interests of the United States. For example, the United States often conducts military actions, such as the 1998 bombing raids in the Sudan and Afghanistan, without real concern as to allegations that they constitute war crimes, because those uses of force, which are both short in duration and limited in scope, do not rise to the level of an armed conflict. 23 Eliminating the "armed conflict" threshold for the application of the laws of war could also suggest that covert operations, if discovered, could either initiate a state of armed conflict within the target country, or, at the very least, be subject to the laws of war.
Setting aside the question whether the use of force by the United States in Afghanistan was a lawful measure of self-defense under the U.N. Charter, the question remains whether the Bush Doctrine is supported by between governmental authorities and organized armed groups or between such groups."). international law. 24 The obvious difficulty of this doctrine is that it posits the use of armed force in self-defense, without the constraints of Security Council authorization, against criminal organizations operating in the territory of a sovereign state when that state has not, as a matter of law, perpetrated an armed attack against the United States. Even if the attacks of September 11th are considered armed attacks by a state for purposes of the U.N. Charter to justify the U.S. military response against Afghanistan, this fact alone would not support attacks against other states as preventive measures. Indeed, the pre-emption doctrine now advocated by the Bush administration is clearly in direct contravention of article 2(4) of the U.N. Charter, and undermines the most fundamental principles of the international legal order-the prohibition on the use of force and the sovereign equality and territorial integrity of states.
In addition, it is not difficult to imagine the corrosive effect that adopting the U.S. view as a matter of international law would have on international peace and security. Under the Bush doctrine, if the government decided to prosecute the "war" against al Qaeda operatives worldwide, it could potentially result in military incursions in any of the sixty countries in which al Qaeda members are reportedly found. 25 It cannot seriously be argued that the U.N. Charter envisaged that a country would be able to use force on such a basis against nearly one-third of the United Nations' member states without prior Security Council authorization. 26 In addition, international law is largely a product of state practice and reciprocity. To put it neatly, should the U.S. view prevail, the doctrine of unilateral self-defense against terrorist attacks could presumably be applied by any country, including, for example, Indonesia, India, Israel, Pakistan, Russia, and China, which have each recently suffered terrorist attacks. The potentially destabilizing effect of the Bush doctrine, if taken to its logical extension, is therefore quite substantial. As Professor Schachter wrote some years ago:
The right of self-defense, "inherent" though it may be, cannot be autonomous. To consider it as above or outside the law renders it 24 . The letter to the United Nations refers to any terrorist organization "of global reach. https://openscholarship.wustl.edu/law_globalstudies/vol3/iss1/5 more probable that force will be used unilaterally and abusively. No state or people can face that prospect with equanimity in the present world . . . . [S]elf-defense must be regarded as limited and not only legitimated by law . . . . The political will that is necessary depends on understanding both the danger of unbridled force and the necessity of legal and institutional control . . . . It is through such concrete measures that international law may in time strengthen the national security of all states. 27 It is true that the lack of any real objection to the military campaign initiated on October 7, 2001 suggests that the world community viewed the United States' actions in Afghanistan as legitimate acts of self-defense for which no Security Council authorization was required and, therefore, as implicit support for the Bush Doctrine, writ large. However, the vociferous objection of most of the United Nations' membership to subsequent U.S. proposals to effectuate "regime change" in Iraq, 28 an action justified at least in part as a question of "self-defense," suggests that no such new understanding was established either by the attacks of September 11th or "Operation Enduring Freedom." Moreover, although the rhetoric of a legal "war against terrorism" was well-accepted by many leading academics and policy makers in the United States (particularly right after September 11), foreign commentators, particularly in Europe and the Middle East, have been much more skeptical of this claim. Indeed, many Europeans find the American use of the term unsupported by law and have expressed alarm at the implications of a "global war" against terrorism, even if they have supported the military response against the Taliban and al Qaeda in Afghanistan. 29 meaning of article 51 to encompass armed attacks by non-state actors, a proposition that is neither self-evident nor without controversy, 30 there is no evidence, other than assertions by a limited number of countries, including the United States, that this principle permits a country to wage war against states in which terrorists are located on the grounds that the terrorists have created an armed conflict to which the U.S. is responding.
To the extent the international community supported the U.S. military response to the September 11th attacks, I believe it did so on the understanding that a fairly classical interpretation of the doctrine of selfdefense applied because the Taliban could be considered legally responsible for al Qaeda's crimes. 31 Alternatively, it could take comfort in . This is perhaps because such an interpretation would, in most circumstances, violate the Charter and its purposes. Any sustained military action by a state in response to a terrorist attack against a non-state actor, will violate the prohibition of article 2(4) because the territory attacked will almost always be that of a Member State. Unless the state upon whose territory the terrorist group appears to be headquartered is itself responsible for the attack, to use force against that state in response to a terrorist attack that appears to emanate from a group found in that state can be likened to the collective punishment of the citizenry of the state in question. the Nicaragua case do not appear to suggest an immediate theory of responsibility given that the Taliban did not appear to direct, control or acknowledge or adopt the actions of al Qaeda, if it can nevertheless be said that the Taliban permitted al Qaeda to engage in acts of international terrorism and that it breached its obligation to prevent al Qaeda's actions in a "gross and systematic" fashion, it could perhaps be argued that the Taliban was responsible for al Qaeda's activities. A full discussion of this problem is beyond the scope of this Essay.
the adoption of Security Council Resolutions 1368 and 1373 which, although notably silent on the use of force, recognize "the inherent right of self defense."
32 Support, either tacit or explicit, for the Afghanistan campaign seems to be limited to the particular facts of that case. Such support included two Security Council resolutions expressing support for the principle of self-defense; persistent calls to the Taliban, the de facto government of the country to "hand over" the suspected terrorists; a convincing public, prima facie case against the suspected terrorist organization; a government that was unrecognized by the United Nations and nearly every other country in the world; 33 and prior demands to that government from the Security Council demanding bin Laden's surrender for other crimes. 34 
III. TERRORISM AS AN INTERNATIONAL CRIME
We have seen that although an argument can be made that the acts of September 11th may be characterized as acts of war to which states may respond in self-defense, unless very narrowly framed, that theory fits uneasily within the framework of the United Nations Charter. Moreover, particularly if it is extended beyond the facts of the particular case, it has some very negative implications for the maintenance of international peace and security. Although not the principle focus of this Essay, it is worth noting that this argument may also give rise to several additional legal consequences. First, to the extent that al Qaeda is treated as an enemy state that is "at war" with the United States, it would follow that its attacks on military targets, such as the U.S.S. Cole and even the Pentagon, were arguably lawful, which they clearly would not be if they were simply characterized as the acts of organized international criminals. Of course, treating these acts as war crimes rather than crimes of international terrorism has certain domestic consequences that the government may see as desirable, such as the opportunity to subject the accused to military, rather than civilian courts; the general enlargement of the President's power over the investigation and prosecution of the accused, including detention abroad, rather than in U.S. jails; the avoidance of the Posse Comitatus act 36 ; and the continued ability to use military force to attempt to apprehend the terrorists and attack the terrorist networks. The question that remains, however, is whether it is necessary or even desirable to bend the law in such a way both domestically and as a matter of international law for the United States to achieve its legitimate security goals.
A decade or two ago, the answer to this question might have been less clear. Although the second half of the twentieth century witnessed tremendous growth in the normative content of international criminal law with the adoption of several important counter-terrorism treaties, including a series of treaties relating to air safety and airplane hijacking, maritime navigation, fixed platforms on the continental shelf, hostage taking, and the safety of internationally protected persons, 37 the international community was, nonetheless, not united in its condemnation of international terrorism. Persistent debates remained whether there was any uniform definition of the crime. In particular, members of the non-aligned group of countries argued for the exclusion of violent actions undertaken by groups fighting in the struggle of national liberation movements. Moreover, despite the significant progress made in criminalizing particular offenses through the adoption of international treaties, there is little doubt that enforcement of those treaties was problematic. Most antiterrorism conventions impose a form of "universal jurisdiction by treaty," 38 which grants any state to which the alleged terrorist travels jurisdiction to prosecute him or her. Additionally, these treaties generally impose upon states the duty to try or extradite international terrorists (aut dedere aut judicare), and in this manner create a net through which the terrorist has difficulty escaping. Yet these instruments notwithstanding, legal experts vigorously debated whether terrorism could generally be considered a universal jurisdiction crime, due, in part, to the difficulties concerning it's definition, described above. Additionally, the crucial enforcement mechanism of the counter-terrorism treaties, aut dedere, aut judicare, was generally not believed to be a norm of customary international law, although certain prominent scholars argued to the contrary. 39 Thus, to the extent a terrorist remained on the territory of a "friendly" or incompetent state, that is, a state which was either powerless or not inclined to investigate and punish the criminal in question, that terrorist could largely avoid the application of international law.
Many of these difficulties have been ameliorated in recent times, due to the tremendous progress not only with regard to the enforcement of international norms condemning terrorism, but in parallel areas of international criminal law. To begin with, in 1993 and 1994 the Security Council took the unprecedented step of establishing the two ad hoc tribunals for the Former Yugoslavia and Rwanda. 40 Although there was initial scepticism as to whether those tribunals would be able to indict and apprehend those thought most culpable in the wars and atrocities committed in Rwanda and the former Yugoslavia, they have been effective and successful, even if not perfect, institutions. Building upon those precedents, the International Criminal Court Treaty was proposed, negotiated, and adopted and entered into force decades sooner than most would have thought possible. 41 Those institutions' jurisdiction does not encompass the crime of terrorism, except to the extent that acts of terrorism could be considered crimes against humanity. But the Lockerbie trial, which did address acts of terrorism, is an example of international enforcement that was successfully undertaken by the international community.
The last decade also brought progress in achieving an international consensus on the per se illegality of widespread attacks on civilian populations. In 1994 the General Assembly took the position that "criminal acts intended or calculated to provoke a state of terror in the general public, a group of persons or particular persons for political purposes are in any circumstance unjustifiable." 42 The Declaration also required states to "refrain from organizing, instigating, assisting or participating in terrorist acts in territories of other states, or from acquiescing in or encouraging activities within their territories directed towards the commission of such acts."
43 The 1994 Declaration was followed two years later by a second Declaration along the same lines, suggesting the general willingness of the international community to address the problem of terrorism and terrorist havens. 44 The attacks of September 11th, like the tragic wars in the Former Yugoslavia, the Rwandan genocide, and the horrific bombing of Pan Am 103, presented the world with yet another opportunity to further strengthen the enforcement of international criminal law norms, and fill the gap in enforcement that has plagued efforts to control international terrorists. Indeed, if we leave aside the question whether the acts of September 11th https://openscholarship.wustl.edu/law_globalstudies/vol3/iss1/5 were armed attacks or war crimes, they could clearly be characterized as acts of international terrorism 45 and crimes against humanity. 46 They involved the intentional killing (murder) of several thousand civilians and appear to have been carried out pursuant to a widespread and arguably systematic attack against a civilian population pursuant to the policy of the al Qaeda criminal organization, thus fulfilling the definition of crimes against humanity in the Rome statute for the International Criminal Court. 47 Moreover, there is no doubt that the attacks violated several of the international terrorism conventions referred to earlier, 48 and that the perpetrators could be prosecuted in U.S. courts under several different federal statutes. The U.S. government and the international community generally characterized the attacks of September 11th as criminal acts, as evidenced by the Security Council Resolutions adopted after the fact. Security Council Resolution 1373 is extraordinary in this regard. First, building upon the experience of the past decade, the Council assumed that the offenses were crimes of universal international jurisdiction that could be defined by the international community (and presumably could be the subject of adjudication by an international tribunal) and followed by international enforcement action. That is, the Security Council, invoking its Chapter VII authority, has suggested, through its pronouncements after the fact, that the acts of September 11th amounted to international crimes over which the international community (and presumably states, a subject beyond the scope of the present Essay) may assert universal international jurisdiction. 50 Although this is consistent with the position the Council has taken in asserting jurisdiction over the crimes committed in the Former Yugoslavia and Rwanda, it is a dramatic extension of those precedents because it suggests that they now apply to acts of international terrorism.
Moreover, as alluded to above, there was substantial debate prior to September 11th, 2001, whether terrorism was a universal jurisdiction crime at all. Many national tribunals had opined that it was not, and the Princeton Principles of Universal Jurisdiction, adopted in January 2001, nine months prior to the attack, omitted terrorism from the list of crimes over which States could presumptively exercise universal jurisdiction.
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Whether Resolution 1373 is the codification of custom, instant custom, or a new form of Security Council "legislation,"
52 its adoption suggests a sea change in opinio juris on the issue of terrorism as a universal jurisdiction crime, enacted against the backdrop of a custom that had already been evolving in that direction.
In addition, Resolution 1373 appears to suggest that the principle aut dedere, aut judicare is also a matter of customary international law. That is, to the extent a crime is a universal jurisdiction crime, this principle appears to apply as a matter of customary international law. This would Given the general prohibition in the U.N. Charter against the unilateral use of force by states in resolving international disputes, the course of action that appears most consistent with the existing framework of international law is to request the Security Council to intervene in cases involving terrorist attacks launched from one state against the territory of another. Although some have made the case for the legality of the October 7th military response of the United States despite the absence of any explicit authorization of the Security Council, it should be noted that the facts of that case are quite unique. The Afghanistan situation involved attacks significant both in scale and symbolism, prior demands from the Security Council to the Taliban to turn over the individuals suspected of their organization, at least some evidence of complicity between the terrorist organization and the de facto government of Afghanistan, virtually universal and worldwide condemnation of the attacks themselves, and few questions as to their source. In other cases, the responsibility of a state may be much less evident, and the unanimity of the international community much less sure. In the case of September 11th, the United States could have obtained a third Security Council Resolution to enforce Resolution 1373. This final Resolution, like the famous Resolution 678 that authorized operation Desert Storm, would have required the Taliban regime of Afghanistan to turn over Osama bin Laden and his accomplices, based upon evidence establishing the equivalent of "probable cause" 54 that he and the al Qaeda network were responsible for the attacks of September 11th. The resolution could have set a deadline for doing so, and authorized states to use "all necessary means" to effectuate his capture if the Taliban refused to surrender him, just as Resolution 678 did in 1990 with regard to 53 . See supra notes 42-44 and accompanying text. 54. For the argument that "clear and convincing evidence" of a State's complicity should be the standard for a unilateral action based on self-defense in response to a terrorist attack launched from the territory of that State, see Mary Ellen O'Connell, Evidence of Terror, 7 J. CONFLICT & SECURITY L. 19, 21-28 (2002) . This is not quite the same issue as what evidence should be required in order for the Security Council to issue the equivalent of an "arrest warrant" for the capture of a suspect in a case of international terrorism.
the Iraqi invasion of Kuwait. 55 There is no doubt that this hypothetical international "arrest warrant" would have been issued by the Security Council at the United States' urging-the world expressed both its sorrow and solidarity with the United States in the wake of the September 11th attacks, and at the time Resolutions 1368 and 1373 were adopted, bin Laden was threatening the United Nations as a future target of his terrorist network. In this way, the U.S.-led military action and response to international terrorism would have set an important precedent and would have reinforced the normative content and institutional framework of international law.
IV. CONCLUSION
The temptation to jettison legal constraints is understandable when faced with a hostile enemy that does not itself obey the law. Perhaps there are times when law fails, or when civil disobedience is appropriate if law itself becomes illegal or immoral. But the attacks of September 11th did not present such a case. Indeed, the hideousness of the acts themselves so shocked the international community that they provided a unique opportunity to strengthen a growing international consensus condemning attacks on civilians whatever the motivation. 56 This is not to suggest that a military response was necessarily illegal under the circumstances, only that any military actions taken must, to be effective in the long term, employ force in service of the rule of law. The ultimate test of America's strength will not be its ability to respond militarily to threats all over the world, threats that are by definition, random, designed to inflict terror, and carried out by very small numbers of individuals willing to die in the process of carrying out their criminal design. Instead, America's strength will lie in its ability to persuade others to join its cause against international terrorism and to establish international institutions and international norms to do so, norms which states are willing to enforce domestically. 57 The attacks of September 11th presented the United States with an extraordinary opportunity to reshape the norms of international law to https://openscholarship.wustl.edu/law_globalstudies/vol3/iss1/5 promote their effective enforcement. International conventions against terrorism that proved ineffective to the extent terrorists could take refuge in states that had either unwillingly or willingly become accomplices to their action were to be enforced by Security Council action in the event that other means proved ineffective, and the terrorists' activities threatened the maintenance of international peace and security. Moreover, international military action, guided by law and explicitly authorized by a Resolution of the Security Council, would seemingly have proven no less effective than a military campaign launched on more ambiguous terms. Viewing the anti-terrorism campaign in Afghanistan as an international criminal law enforcement operation, rather than an act of retribution would also have created a positive precedent for future cases. The present unilateralist approach provides states wishing to do so with the opportunity to eliminate dissidents and those otherwise opposed to their rule, including governments or rebels in neighboring states, by labeling them "terrorists," and therefore not subject to the normal legal constraints that govern the use of force. 58 This erosion of the rule of law is in the interest of no state in the world, not even the world's only superpower. While the terrorists of September 11th may have been self-styled warriors, they and their ilk are not combatants engaged in international armed conflict, but pathological criminals that require arrest and deterrence. 59 Although it is now fashionable to suggest that we must abandon liberal regimes in favor of a new Hobbesian reality when faced with the menace of ruthless international criminals, Hobbes himself did not suggest that "going it alone" was the solution to survival in the state of nature. Instead, because even the strongest man can be felled by the weakest, with a knife in the back as he sleeps, cooperation and trust are prerequisites for survival in a world where life is, otherwise, nasty, brutish and short. 60 One can only hope that, with time, the United States government will return to the measured process of building effective multilateral regimes, and abandon the unilateralist path it now appears to tread. There may be a place or even a need for the use of force in response to the deadly acts of international terrorists, but military power must be employed judiciously and subject to the constraints of international law. Bombing bin Laden may salve the pain of those victimized by his crimes, but it is unlikely either to bring him to bay or prevent the commission of future atrocities.
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This is particularly true if the military action and subsequent policies of the U.S. government further erode respect for the rule of law, and lessen the moral leadership that the United States could otherwise provide. 61 (2002) .
